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In the Court of Appeals of the District of Columbia. 


No. 2704. 

Peter Chalvet, Appellant, 
vs. 

Wm. D. Huston. 


a 


Supreme Court of the District of Columbia* 
At Law. No. 54680. 

Peter Chavlet, Plaintiff, 


vs. 

William D. Huston, Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Pnlnmhia at the City of Washington, in said District, at the times 
SSter mentioned, the following papen were filed and proceed- 
ings had, in the above-entitled cause, to wit: 

^ Declaration. 

Filed May 22, 1912. \ 

In the Supreme Court of the District of Columbia. 

No. 54680. At Law. 

Peter Chavlet, Plaintiff, 
vs. 

William D. Huston, Defendant. 

The plaintiff, Peter Chavlet, through his attorneys, Samuel Her- 
■ i j r ec fci e Cox & Kratz, sues the defendant, William D. 

Hu k ston, d for that heretofore, to-wit, on or about the 7th day of Octo¬ 
ber A D 1910, the defendant applied to the plaintiff for a loan o 
$2100 00 ’and agreed to secure the payment of said amount by giv¬ 
ing the plaintiff a deed of trust or mortgage upon certain propertj 
onraed by the defendant and situate at Garrett Park, Maryland, that 

1-—2704a 
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the plaintiff on or about the date aforesaid agreed to make the said 
loan and onor about the 21st day of October, 1910, delivered to thede- 
fendant the sum of $100.00 in currency and a draft for $2,000.00, 
drawn upon the Blockman Banking Company, of San Diego, Cal., 
which said draft was made payable to the plaintiff herein and by him 
endorsed to MinaChavlet, his wife, who, in turn, endorsed the same to 
William D. Huston, the defendant herein, and the said Huston, on 
or about the said 21st day of October, 1910, cashed said draft and re¬ 
ceived the $2,000.00; that notwithstanding the agreement, aforesaid, 
the defendant has sold the said real estate upon which the said mort¬ 
gage was to be placed securing the payment of the said $2,100.00 and 
has failed and refused to secure the payment of the aforesaid sum in 
any other manner and has failed and refused to pay said sum to 
the plaintiff, save and except the sum of $165.00 which the 
2 defendant advanced to the wife of the plaintiff as traveling ex¬ 
penses and board for three months. 

And the plaintiff sues the defendant for money payable by the 
defendant to the plaintiff for goods sold and delivered to the de¬ 
fendant by the plaintiff, and for work done and materials provided 
by the plaintiff for the defendant at his request; and for money 
loaned by the plaintiff to the defendant; and for money paid by the 
plaintiff for the defendant at his request; and for money received 
by the defendant for the use of the plaintiff; and for money found 
to be due from the defendant to the plaintiff on accounts between 

them. , _ _ 

And the plaintiff claims $1,935.00, with interest thereon, from the 

21st day of October, A. D., 1910, according to the Particulars of 
Demand hereto annexed and made a part hereof. 

SAMUEL HERRICK. 
LECKIE, COX & KRATZ. 


Plea, 


Filed June 5, 1912. 

******* 

The defendant, for plea to the plaintiff’s declaration in the above 
entitled cause filed, says that he is not indebted as alleged. 

CLAUDE W. OWEN, 
Attorney for Defendant. 


Substitute Affidavit of Defense. 

Filed November 19,1912. 

******* 

District of Columbia, ss : 

3 William D. Huston, being first duly sworn deposes and 

says that he is the person named as defendant in the above 
entitled cause and has good defense to the alleged cause of action 
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set forth in the declaration and affidavit filed herein by Peter Chalvet 
on or about the twentv-second day of May, 1912, which said defense 
is as follows:—This affiant says that he did not make a PP ll « at '™ 
to the said Peter Chalvet on or about October 7th, 1910, for ? lo ®“ 
of $2 100 00 or of any other sum or at any other time, and that 
never borrowed or received from Peter Chalvet at any tame, the sum 
of twenty-one hundred dollars; That Minnie P. Chalyet who was 
the wife of the plaintiff, and who was then living with defendant 
and his wife, was at that time the mother of the defendant s wi e 
and on or about October 21, 1910, the "l^er of defendants wife 
gave her (defendant’s wife) the sum of $ 2 , 100 . 0 ffi $2,00ffi00 of 
which was in a draft for that sum, which sum this affiant believes 

th ifwas a'greed^that^n'(Mndderatio^of the gift Mrs. Chalvet should 
have a home with defendant’s wife and family as long as she lived 
or Z long as she desired to stay with them; That she stayed with 
them several months, then returned to California where she died. 
That said sum was deposited in bank by {^defendant Octo r 
i Qi n fnr “Minnie P Chalvet, bv Wm. H. Huston , Inat ^aia - 
of money was turned over to Mrs. Huston by Mrs. Chalvet some time 
in December 1910, and remained in the possession or under the con¬ 
trol of Mrs Chalvet up until that time; That the money has been 
deposited by Mrs. Huston and used by her and partly by defendant, 
That not one cent of that money was ever used to pay off any mort-. 
f?awe on* his*property, but, on the contrary, he borrowed money from 
gage on a ^P™^ urc ’ e f0 ; that purp ose, and did not use the money 

4 given to his wife; That he did not offer to give a mortgage to 
f a id Peter Chalvet for the security of said sum and the onl> 
occasion* when this monev was in his hands or possession was for 
Mrs Chalvet or Mrs. Huston. That he does not, therefore, owe the 

Plaintiff th. of $1,935.00, o, an, o*"”^ ““roSTOI 

Subscribed and sworn to before me the undersigned Notary Pub¬ 
lic, this 19th day of Nov., A. D„ ^ p INNEY> 

1 Notary Public in and for the District of Columbia 

Joinder of Issue. 

Filed November 21, 1912. 

♦ *♦**♦* 

The plaintiff joins issue upon the plea of the defendant filed in 
the above entitled cause. SAM’L HERRICK and 

LECKIE, COX & KRATZ, 

Attorneys i for Plaintiff 

t 

Memorandum. 

March 12, 1914.—Verdict for defendant. 
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Supreme Court of the District of Columbia. 

Friday, March 27, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

******* 

Now come here as well the plaintiff by his Attorney Joseph T. 
Sherier. as the defendant by his Attorneys Messrs. C. W. 
5 Owen and G. C. Shinn; whereupon the plaintiff’s motion for 
a new trial filed herein coming on to be heard, it is consid¬ 
ered that said motion be, and it is hereby overruled, and judgment 
on verdict ordered. 

Therefore, it is considered that the plaintiff herein take nothing 
by his suit, and that the defendant herein go thereof without day 
and be for nothing held, and recover against the plaintiff the costs 
of his defense to be taxed by the Clerk, and have execution thereof. 

The plaintiff bv his Attorney in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty 
of the bond for costs on said appeal is hereby fixed in the sum of one 
hundred dollars ($100). 


Memoranda . 

April 11, 1914.—Appeal bond approved and filed. 

May 9, 1914.—Bill of Exceptions submitted. • 

May 26, 1914.—Time to file transcript of record extended to June 
15, 1914. 


Supreme Court of the District of Columbia. 

Friday, May 29, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

******* 

The Court having this day signed the bill of exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 

6 Assignment of Errors. 

Filed June 2, 1914. 

******* 

Now comes the plaintiff, Peter Chalvet, appellant, and assigns for 
review on appeal errors committed by the trial court in the following 
particulars: 

1. In excluding the testimony of the plaintiff to the effect that the 
plaintiff’s wife read to him a letter written in German from the de¬ 
fendant and his wife in which they asked for money to pay off a 
mortgage on the defendant’s property. 
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2. In directing the jury to return a verdict in favor of the de- 

fendant. SAMUEL HERRICK, 

LECKIE, COX & KRATZ, 

Attorneys for Plaintiff. 


Designation of Record. 
Filed June 2, 1914. 


The Clerk in preparing the transcript of record in the above enti¬ 
tled cause will embody therein the following, to wit. 

1. Declaration. . . .. 

2. Pleas, affidavit of defense and joinders of issue. 

3. Verdict. Memo. . _ . , . . 

4 Order overruling motion for new trial; judgment on verdict, 

notation of appeal in open court by plaintiff ; fixing of appeal bond. 

5. Note of approval and filing of appeal bond. 

6. Memorandum of submission of bill of exceptions and signing 
of bill of exceptions. (Copy of bill of exceptions w'hich was signed 

in duplicate to be filed in Court of Appeals.) 

7 7. Memorandum of order or orders, if any, extending time 

for filing transcript of record. 

8. This designation; and assignment of errors. 

SAMUEL HERRICK, 

LECKIE, COX & KRATZ, 

Attorneys for Plaintiff. 


Copy of the foregoing designation received this second day of 

June, A. D., 1914. SHINN & OWEN, 

Attorneys for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to be a true and coiTect transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54680 at Law, wherein Peter 
Chavlet is Plaintiff and William D. Huston is Defendant, as the 
same remains upon the files and of record in said Court, 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, m said District, 
this 11th day of June, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 






_ 
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9 In the Supreme Court of the District of Columbia. 

At Law. No. 54680. 

Peter Chalvet, Plaintiff, 
vs. 

William D. Huston, Defendant. 

Bill of Exceptions. 

Be it remembered, that the above entitled case came on for trial 
before Mr. Justice Barnard and a jury on the 12th day of March 
A. D., 1914. 

Present on behalf of the plaintiff, Joseph W. Cox, Esq., and 
Joseph T. Sherier, Esq. 

Present on behalf of the defendant, Claude W. Owen, Esq. and 
George C. Shinn, Esq. 

Thereupon the plaintiff gave evidence tending to prove as follows: 

The plaintiff, Peter Chalvet, whose testimony was taken by 
deposition, testified in substance that he is seventy-two years old 
and is a resident of Olivenheim, California, and has been such for 
thirty-five years He is a Frenchman, and is unable to read or write 
German. His wife, Minnie Chalvet, was of German descent and 
could read and write the German language. The plaintiff was her 
second husband, she having had several children by her first mar¬ 
riage, one of whom is the wife of the defendant. Mrs. Chalvet died 
the 18th of May 1911. The defendant and his wife resided at Gar¬ 
rett Park, Maryland where they owned a small home, which was en¬ 
cumbered. 

Q. Did William Huston ever ask you and your wife to make him 
a loan of money? A. He never asked me anything, he asked my 
wife. 

The plaintiff then offered to prove further from the deposition 
of said Peter Chalvet, the following statements to wit: 

10 “A. The way that come my wife she received a letter by 
mail and she told me Will and Jennie want some money, 

they owed twenty-one hundred dollars on their place and they 
wanted that to draw off that mortgage out and they give us a mort¬ 
gage on the place, they pay that mortgage off and so I have the 
money and the very same day my wife started over there I gave the 
money to pay, twenty-one hundred dollars. 

Q. Did you see the letter? A. My wife she read it to me. I am • 
Frenchman, can read no Germanto which defendant objected & 
the Court sustained said objection, to which ruling the plaintiff ex¬ 
cepted. 

On October 7, 1910, the plaintiff went to San Diego, and there 
purchased a draft from the Blockman Banking Company drawn on 
Wells Fargo & Company’s Bank of New York. This draft was in 
the words and figures following: 
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No. 50197. 


San Diego, Calif., Oct. 7/10. 


Blockman Banking Co. 


Pay to the order of Pet Chalvet $2,000.00 Tow Thousand and 
no/100 Dollars. A BLOCKMAN, Cashier. 

Wells, Fargo & Company’s Bank, New York City. 

Endorsed as Follows: Pay to the Order of Mina Cba^et Pet Chal 
vet Minni Chalvet, William D. Huston; Pay to the order of the 
National City Bank, New York City New York, American Security 
& Trust Co., Chas. F. Howe Treas. 

The money belonged to the plaintiff and he gave the money to his 
wife to pay off the defendant’s mortgage. The plaintiff’s wife 
started eas/six or seven days after he got the draft and at the time 
she started he gave her the -draft of two thousand dollars and one 
hundred dollars in cash to pay off the mortgage on Huston s prop¬ 
erty Three letters were offered in evidence and admitted over 
• the objections of the defendant two of which 'etters were wnnen 
in German and found among the papers of plaintiff s \\ife. lhe 
other letter was written in English and addressed to the Pontiff 
himself It is admitted that these letter- were writteni by the de¬ 
fendant On June 19, 1910, the defendant wrote to Mrs. Chalvet, 
the letter being written in German, and m that letter said : 

11 “We hope, that you perhaps have found a P urc haser this 

time in person of the man, you have written us about, but 
when vou cannot sell, it would be better, that you rent out the place. 
Wo will write vou how you should attend to every thing properly, 
S tha ge he nght train and will explain also, how you should ex¬ 
change your money for drafts. But this is plenty time yet till 

fal On December 15, 1910, while Mrs. Chalvet was at the home 
of the defendant at Garrett Park, Maryland, the defendant wrote a 
letter in English, to the plaintiff, which letter was signed Jenny 
and Will Hufton” and in which the defendant, among other things 
said- “We made out the mortgage on our house just as Mother 
wanted it so you see that every thing is alnght and you need not 
/ a onmo hprp We will treat vou just as well as we know 

,«.» h,i »i. h. PP i„*. 

Wi ![ h d e ° * tn'Sdid not —her, of hfsTndependent recollection^ 
thpi „ i etter . to Mrs. Chalvet were received and does not re- 
C»Cher Whether or not the letters were read to him by Mrs Chal- 
Cet She rear to the plaintiff a number of letters received from 
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Mrs. Huston. The plaintiff has not been paid the twenty-one hun¬ 
dred dollars by the defendant. He is willing that the defendant 
should deduct from the amount due three months’ board for Mrs. 
Chalvet and seventy-five dollars which he advanced to her to pay 
her transportation back to California. 

The defendant agreed to give the plaintiff a mortgage to secure 
the twenty-one hundred dollars but he never did it. On cross ex¬ 
amination, the plaintiff testified that he had never seen the prop¬ 
erty on which the defendant promised to give the mortgage; 
12 he knew the property consisted of a House and an acre and a 
quarter or a half of ground; he did not know the value of 
tjie property when his wife was leaving California but believed, at 
that time, that Mr. Huston paid three thousand dollars for it; the 
defendant never wrote witness in regard to loaning him any money 
but wrote his wife; he did not recollect how long before Mrs. Chalvet 
left California that the defendant had written asking to borrow 
monev as the witness did not pay attention to all these things, that 
the defendant had written more than a half dozen times to his wife 
in reference to loaning him the money, and some times she read him 
the letters and some times not. The witness could not find all 
the letters, those he found he produced at the hearing. He does 
not know what became of the other letters. Mrs. Chalvet went east 
because she wanted to see her daughter. The plaintiff is a farmer 
and made the monev with which he purchased this draft of two 
thousand dollars on the farm. He worked hard for it. Mrs. Chal¬ 
vet had only turn or fifteen dollars at the time the plaintiff mamed 
her. At the time she came to visit the Hustons she had in addition 
to the twenty-one hundred dollars only twenty or thirty dollars. 
Mrs Chalvet" remained with the Hustons about three months and 
then returned to her home in California. Mrs. Chalvet never wrote 
to the plaintiff about the money while she was with the Hustons. 
The plaintiff did not write the defendant in regard to this money 
after his wife returned. On redirect examination the plaintiff testi¬ 
fied that he owned a ranch of three hundred twenty acres in San 
Diego County, California; he owned this ranch when he married 
Mrs Chalvet • when Mrs. Chalvet returned to her home in California 
after her visit with the Hustons she told the plaintiff that Huston 
would not give her a mortgage ; Huston said that if he gave the 
mortgage and the plaintiff and his wife should die then Mrs. Ghal- 
vet’s other children would come in and get this note and mortgage 
and might foreclose the mortgage and he, Huston, would thereby 
lose the fifteen hundred dollars he had already paid on the place. 


13 Thereupon the defendant gave evidence tending to prove 

as follows: 


The defendant, William D. Huston, being called in his own be¬ 
half testified: . _ _ t 

That Mrs. Chalvet came to live with them in the latter part of 

October 1910, and brought with her a draft for $2,000.00 and 
$100.00 in cash, which sum she stated she brought to give to Mrs. 
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Huston; that this draft was endorsed to him by Mrs Chalvet and 
denosited for collection with the American becunty and Trust 
Company* that the money derived from the draft together with the 
sum of $100.00 m cash was deposited in 

Trust Company on October 22, 1910, in the name of “Minnie P. 
Chalvet by Wm. D. Huston.” Later, at the request of the bank, the 
account was changed on November 5th, 1910, to read William D. 
Huston Agent for Minnie P. Chalvet”; that while the account was 
in thTname of “Minnie P. Chalvet by William D. Huston” the sum 
$ $100.00 was checked out in two checks and given to Mrs <^ ha ’ v ®‘ 

,j u„ j. er use <i- said checks were offered in evidence on behalf of 
S.aliSn'S'c-hl.k tori November 4, 19K*, pj.bl. »-b. Jji„ 
of “William D. Huston, Agent for M. P. Chalvet for $2,000.00 
siimed “M P Chalvet bv William D. Huston”, which check opened 
the^account of ‘William D. Huston, Agent for M P. Chalvet , was 
offered in evidence; that Mrs. Chalvet, who was the mother of the 
defendant’s wife had often stated that she desired to make her 
home with her daughter, defendant’s wife, at Garrett P ark > an< * ha 
brought the $2,0(M).00 to give to Mrs. Huston; Mrs. Chalvet stated 
that she had not treated her daughter, Mrs. Huston, as she should 
have treated her as a child, and she intended to give her this 
$2 000.00; defendant and his wife agreed to give Mrs. Chalvet a 
home with them as long as she lived, as well as provide a home for 
her husband Mr. Peter Chalvet, the plaintiff, in this case, he to 
pay board for himself at the rate of $30.00 per month; and to 
P y secure the carrying out of this agreement as to Mrs. Chalvet, 
14 the defendant and his wife executed a mortgage, which pro¬ 
vided that in consideration of the payment of the above sum 
the defendant and his wife would support and maintain and provide 
1 comfortable home for Mb. Chalvet during her life. The mortr 

wCre^ thtsa f °d Minnie P. Chalvet has given, granted, and as¬ 
signed unto the parties of the first part, their heirs, executors, admin¬ 
isters and assigns, the sum of two thousand one hundred 
m00 00) dollars with the condition that the parties of the firet 
part provide a comfortable home and adequate support for the party 

“Now^this ^mortgage witnesseth, that in consideration °f the 
nremises and of the sum of one (1) dollar the said parties of the 
^t part do grant unto the said party of the second part, in fee 
simple all their interest in all those pieces or parcels of ground 
lvine and being in the Town of Garrett Park, Montgomery 
Pmmrt State of Maryland, and described as follows, to wit: Lots 
numbered thirteen (13) and fourteen (UynSection numberedone 
Unndrftd and two (102) in the Garrett Park * * io 

and to hold the aforesaid parcels of ground and premises unto and to 
the proper use and benefit of the party of the second part during the 
na tural life. And it is further agreed that upon the 
H , of the party*of the second part this mortgage shall cease and 

,n th. uJb th, »(««««• 

and premises shall revert to the parties of the first part. 

2—2704a 
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The above mortgage was given to Mrs. Chalvet, and defendant 
suggested to her that she should have the mortgage recorded. This 
she did not do, but kept the same in her possession until he left 
Garrett Park to return to California, when she gave the mortgage 
back to defendant. No t note for the money was ever given nor was 
one agreed to be given. 

That on the day before the signing of said mortgage, and at the 
request and upon instructions from Mrs. Chalvet the defendant drew 
a check for the sum of $2,000.00 payable to William D. Huston 
and signed “William D. Huston, Agent for Minnie P. Chalvet”, 
closing out his account as such agent. Phis check was given to Mrs. 
Chalvet, and by her then and there given to Mrs. Huston as a gift, as 
above stated. JSaid check was offered in evidence. 

15 Witness further testified that at no time did he ever offer 

to borrow the sum of $ 2 , 100 . 00 , or any other sum to pay off 
the then existing mortgage or for any other purpose; that the mort¬ 
gage on his place was in monthly notes payable $25.00 per month 
and that he had no trouble meeting said notes when due, nor did 
he ever apply to him for any loan, nor did he ever state that he 
would give him (Chalvet) a mortgage on his property to secure the 
payment of said sum or any other sum but, on the contrary, in 
April, 1911, a few months after his wife had received the check 
for $2,000.00 from Mrs. Chalvet he secured a loan, through other 
sources, of $1,800.00 upon his property paying the usual fees for 
examining title, preparation of papers and commissioner, that the 
onlv time he ever had possession of the money was while he was 
acting for Mrs. Chalvet, and said money was never considered by 
him as his and never used by him until after it was placed in the 
joint account of Mr. Huston and himself; that at the time of the 
transaction involved herein he and Mrs. Huston carried a joint bank 
account, and that said sum of $2,000.00 was deposited for Mrs. Hus¬ 
ton in their joint bank account and was used by witness and Mrs. 
Huston jointly. Eleven hundred dollars was taken out of said ac¬ 
count a few months afterwards and deposited in the Washington 
Loan and Trust Company in Mrs. Huston’s own private account. 
The bank books showing the deposits of these various sums were 
offered in evidence without objection. That when Mrs. Chalvet 
went away she was expected to return and the home was here when¬ 
ever she wanted to come back. 

He stated, in reference to the letter of December 15th from Gar¬ 
rett Park in which the statement was made that a “mortgage had 
been made out on the house just as mother wanted it etc., that he 
had reference to the mortgage which had been offered in evidence, 
which he stated was just as Mrs. Chalvet wanted it and that it was 
entirelv agreeable to her and that said letter was written for Mrs. 
Chalvet and at her request 5 he explained the statement in his letter 
of February 5, 1911, written to Mrs. Chalvet after her return 
16 to California that what he meant when he said “You may 
tell Pet that we will do the right thing, you need not be wor¬ 
ried about it”, that he meant Mr. Chalvet could come east and make 
his home with them and Mrs. Chalvet just as had been agreed, that 
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he and his family had moved from Garrett Park to W ashington 
since Mr« Chalvet left and in moving many letters from Mrs. C al 
veTinwhich she expressed her desire to come and live with them 

had been destroyed or lost. 

Mr Tfakette Huston, being called as a witness on behalf of the 

S »«. wbkbto» fSS 

ch fh.Tth1” ™’Jtm h» ".»•!>» >» 

1906 "her mother Hated thet "h<j h“ liter 

CMTham'^d^P-^ a » ”£ 

her home with witness, and when she jo witaess 

Sr.ad',0 brine te “Sr.i" i ~ i 

stated that she was satisfied a wa .. . ii. Huston drew the 

>" 000 00 1 pJSiomly’Sri io evidence, md hrnded the 

MW&Xin turn gave 3»«^XTB,gJS 

the money was ior her, and on the nex 5^^ Qj a i ve t; that the 

mortgage was executed and d * un( Jer the consid- 

$2,000.00 in question was an absolute g money ever come 

eration above specified, and tha a n< ' , Chalvet or Mrs. 

into Mr. Huston’s possession S^ u Tas Mrs. Huston’s 

Huston until after it went int » knowledge did Mr. Huston 

money; that never to Mrs. Hiiston s knowleage ever 

» Si ”■ 
give, her .he dime^d Mr. 
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Huston, to deposit the same for her convenience in a joint account 
then kept by Mr. and Mrs. Huston; that subsequent to the deposit of 
said sum she used a portion thereof to purchase a piano, furniture, 
dishes and various household necessities, and at a later date deposited 
the remainder of said sum, namely, $1,100.00 in her individual ac¬ 
count in the Washington Loan and Trust Company. 

That Mrs. Chalvet stated to her that the money involved herein 
belong- to her (Mrs. Chalvet) and she brought it here specially to 
give to Mrs. Huston, intending to make her home here; that when 
Mrs. Chalvet went west she expected to return and the home was here 
whenever she wanted to come to it. 

Miss Kate Israel being called as a witness on behalf of the de¬ 
defendant testified as follows: 

That she is a resident of Garrett Park, Maryland, and was liv¬ 
ing there while Mrs. Chalvet was living with Mrs. Huston; 
18 that Mrs. Chalvet frequentlv visited witness’ mother and on 
several occasions witness heard Mrs. Chalvet refer to the 
money in question, and heard her state several times that she had not. 
treated her daughter right and she brought this money on espe¬ 
cially to give to her, that the money was her own and she wanted 
Mrs. Huston to have it. 

Mrs. Lena Pappenberg being called as a witness on behalf of the 
defendant testified that she was a sister of Mrs. Chalvet and resided 
in the City of Baltimore, Maryland ; that while Mrs. Chalvet was 
living with Mrs. Huston, Mrs. Chalvet visited her in Baltimore. 
Witness testified that Mrs. Chalvet told her (Mrs. Pappenberg) that 
she came on to the east especially to give Mrs. Huston this money, 
and to make her home with her, she stated that her reason for giv¬ 
ing this money to Mrs. Huston was that she had not treated her 
right as a child and intended to make up for what she had not done, 
as best she could. Witness further testified that she knew Mrs. 
Chalvet had left Mrs. Huston when she was a child. 

Thomas J. Owen called as a witness on behalf of the defendant 
testified that he is in the real estate auction business in Washington, 
and has known Mr. Huston for a number of years; that in April, 
1911, Mr. Huston applied to him for a loan on his Garrett Park 
property of $1,800.00; that he secured said loan for Mr.. Huston, and 
that he knows that Mr. Huston paid for having the title to his prop¬ 
erty searched; that he paid for the necessary papers incident to releas¬ 
ing the prior mortgage and preparing and executing the new mort¬ 
gage and a commission on the loan in addition thereto. 

Thereupon the parties having announced that they had no fur¬ 
ther testimony to offer the Court upon motion of the defendant di¬ 
rected the jury to return a verdict for the defendant to which action 
of the Court the defendant excepted and said exception was then and 
there entered upon the minutes of the Court. 
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PETER CHALVBT VS. WM. D. HUSTON. 


19 * Be it remembered that each of the separate and several ex 

ceptions taken by counsel for the plaintiff as hereinbefore set 
forth was taken by said counsel then and there before the jury re¬ 
tired. and each of said exceptions was then and there separately and 
severally entered upon the minutesof the Justice presiding at the tna 
and wmnsel for the plaintiff then and there prayed the Court and 
now prays the Court to sign and seal this bill of exceptions in which 
is accurately set forth said exceptions and the substance of all the 
evidencVriyen at the trial, and at the request of said counsel the 
same is accordingly signed and seal**! and made a part of the record 
in this cause this 29 day of May, 1914.^ BARNARD> Mice 

[Endorsed:] Copy. Law. No. 54680. Peter Chalyet ys. WU- 

lia En?orS S on coS! SStf? «ia Supreme Court. No. 
2704 Fet Chalvet, appellant, ys Wm. D. Huston. Court of Ap¬ 
peals, District of Columbia. Filed Jun- 13, 1914. Henry 
Hodges, clerk. 
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gjnurt of Appeals, Stotrtrt of Columbia 

October Term, 1914. 


No. 2704. 


Peter Chalvet, Appellant , 


vs. 

William D. Huston, Appellee. 


BRIEF FOR APPELLANT. 



Statement of Case. 

This action was instituted by the appellant, hereinafter 
called the plaintiff, in the Supreme Court of the District of 
Columbia, to recover one thousand nine hundred thirty-five 
dollars ($1,935.00) which he claimed to have loaned to the 
defendant (R., pp. 1 and 2). The trial resulted in a ver¬ 
dict and judgment in favor of the defendant by direction of 
the court (R., p. 12). In the course of the trial excep- 







tions were taken by the plaintiff to the action of the court 
in rejecting certain testimony offered by the plaintiff (K-> 
p 6) and to the action of the court in directing a verdict 
in favor of the defendant (R., p. 12). Upon these excep¬ 
tions are based two assignments of error (R.» PP* )■ 

Assignments of Error. 

1. In excluding the testimony of the plaintiff to the effect 
that the plaintiff’s wife read to him a letter written in 
German from the defendant and his wife in which they 
asked for money to pay off a mortgage on the defendant s 

property. r 

2. In directing the jury to return a verdict in favor of the 

defendant. 

ARGUMENT. 

Verdict Improperly Directed—Second Assignment. 

As the discussion of this assignment necessitates a re¬ 
view of the testimony, it is first taken up in the brief. 

In City and Suburban Railroad Company vs . Cooper, 
32 App. D. C., 550-555, the rule applicable to a motion to 

direct a verdict is thus stated: 

“On such a motion, every fact offered in evidence by 
the plaintiff must be accepted as true, together with 
every reasonable inference deducible therefrom. And 
the motion can only be granted when but one conclu¬ 
sion therefrom can be reached by all fair-minded m«n» 
and that conclusion is utterly opposed to the plaintiff s 

right to recover in the case.” _ 

See, also, Glaria vs. Washington-Southern Rmiway 
Company, 30 App. D. C., 559. 

In the case at bar, an examination of the record .shows 
that there is evidence tending to prove as follows: 






As to the relations and conditions of the parties. The 
plaintiff, who is over 72 years of age, is not related by 
blood to the defendant or to the defendant’s wife, but his 
wife, Minni Chalvet, was the mother of Jeneatte Huston, 
the wife of the defendant (R., p. 6). Mrs. Chalvet’s exact 
age is not shown, but it is clear that she was an elderly 
woman, and her death occurred in the early part of 1911, 
soon after the transaction in question (R., p. 6). The 
plaintiff owned a farm or ranch in California consisting of 
320 acres of land, and he also had considerable cash on 
hand—facts known to the defendant and his wife. The 
plaintiff believed defendant paid $3,000 for his property at 
Garrett Park (R., p. 9). 

It is clear the defendant desired and sought to obtain 
money from the plaintiff. The defendant owned an acre 
and a half or quarter of ground, improved by a dwelling, 
situate at Garrett Park, Maryland, which was encumbered 
(R., pp. 6, 8). At the invitation of the defendant and 
his wife, the plaintiff’s wife, in October, 1910, came east 
for a visit and remained about three months, returning to 
her home in California about January, 1911 (R., p. 8). 
When she started east, the plaintiff gave her a draft for 
82,000 and $100 in cash with which to pay off the mortgage 
on the defendant’s property, with the understanding that the 
defendant was to give him a mortgage to secure the pay¬ 
ment of the money so advanced. The defendant s request 
for the money was contained in letters which he had written, 
a number of which he had written to Mrs. Chalvet and 
which she had read to the plaintiff, the letters being written 
in German, a language which the plaintiff could not read 

(R., p. 6). 

On June 19, 1910, the defendant wrote to Mrs. Chalvet, 
the letter being written in German, and in that letter, among 
other things, said: “We will write you, how you should 
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attend to everything properly, so that get the right train, 
and will explain, also, how you should exchange your 

money for drafts.” 

As to the disposition of the draft and its proceeds. It 
shows on its face that it was payable to the plaintiff, that 
it had been endorsed by him to the order of Minni Chalvet, 
and that it had been endorsed by her to the defendant, 
Huston. This draft was purchased by Chalvet with his 
own money, Mrs. Chalvet having no money in her own 
right (R., p. 8). On October 22, 1910, the defendant, 
Huston, deposited the proceeds of the draft together with 
the sum of $100 in cash with the American Security and 
Trust Company in the name of “Minni P. Chalvet by Will¬ 
iam D. Huston.” A little later, he transferred the account 
to “William D. Huston, agent for Minni P. Chalvet” (R., 
p. 9). Finally, the defendant drew a check for $2,000 
payable to his own order, signed, “William D. Huston, 
a^ent for Minni P. Chalvet,” thus closing out his account 
as such agent (R., p. 10). This check for $2,000 went 
into the joint bank account of Mr. and Mrs. Huston, and 

the money was used by them jointly (R-., p. 10). 

As to the mortgage which the ptaintiif zvas to receive . 
On December 15, 1910, while Mrs. Chalvet was at the 
home of the Hustons, the defendant wrote a letter in Eng¬ 
lish to the plaintiff in which among other things he said: 
“We made out the mortgage on our house just as mother 
wanted it” (R., p. 7). When Mrs. Chalvet returned home 
to California, she informed the plaintiff that Huston would 
not give her the mortgage; that Huston said if he gave the 
mortgage and the plaintiff and his wife should die then 
Mrs. Chalvet’s other children would come in and get the 
note and mortgage and might foreclose, so that he would 
thereby lose the money already paid on the place (R., p. 8). 











The plaintiff was evidently not satisfied with the situation, 
for after Mrs. Chalvet had returned to her home in Cali¬ 
fornia, the defendant, on February 5, 1911, addressed to 
her a letter in German in which, among other things, he 
said: “You may tell to Pet that we will do the right thing. 
You need not be worried about it” (R., p. 7). The paper 
which the defendant calls a mortgage shows that no note 
was given for the $2,100; that no power of sale is contained 
in the mortgage, and that the mortgage ceased and deter¬ 
mined upon the death of Mrs. Chalvet (R., p. 9). The so- 
called mortgage was not recorded and was never seen by 
the plaintiff. Huston says that he gave the mortgage to 
Mrs. Chalvet and suggested that she should have it re¬ 
corded ; that she did not do so but kept it in her possession 
until she left to return to California, when she gave the 
mortgage back to him (R., p. 10). In view of the fact 
that Huston handled every detail of the matter in connec¬ 
tion with securing control of the money to himself, relieving 
Mrs. Chalvet of signing any of the checks which were 
drawn on the proceeds of the draft, it would seem peculiar 
that in the matter of recording the so-called mortgage he 
should have left that detail to Mrs. Chalvet herself, if he 
was dealing with her in good faith and intended that the 
said mortgage should be recorded. The testimony of the 
defendant is the only evidence that even Mrs. Chalvet ever 
saw the mortgage, and against this we have her statement 
to the plaintiff that Huston had refused to give her a 
mortgage. 

From the foregoing testimony it is believed it could rea¬ 
sonably have -been inferred by the jury that the Hustons 
knew they were getting from Mrs. Chalvet money that 
belonged to the plaintiff, without giving to him the security 
he understood he was to receive. Furthermore, the wit- 








nesses were all more or less interested, and it was “a ques¬ 
tion for the jury as to what measure of credence should be 
given to their testimony.” R. Company vs. Carlin, 189 
U. S., 354-361. 

It is respectfully submitted that the case should have been 
submitted to the jury. 

Exclusion of Evidence—First Assignment. 

The court should have admitted the testimony of the 
plaintiff regarding the letter read to him by his wife. The 
negotiations preceding the transaction in question \\ ere all 
conducted by correspondence, addressed to plaintiff s wife 
in California by defendant who resided in Maryland. The 
proferred testimony was as follows: 

“A. The way that come, my wife she received a, 
letter by mail, and she told me Will and Jennie want 
some money, they owe $2,100 on their place and they 
wanted that to draw off that mortgage out and they 
give us a mortgage on the place; they pay that mort¬ 
gage off and so I have the money, and the very same 
day mv wife started over there I gave the money to 
pay, $2,100. 

“Q. Did you see the letter ? v 

“A. My wife she read it to me. I am Frenchman: 

can read no German” (R., p. 6). 

• 

The plaintiff further testified (R., p. 8) that the de¬ 
fendant had written more than a half dozen times to his 
wife in reference to loaning him the money, and sometimes 
she read him the letter and sometimes not. The witness 
could not find all the letters; those he found he produced 
at the hearing. He does not know what became of the 
other letters. The plaintiff’s wife died May 18, 1911, be¬ 
fore the institution of the suit (R., p. 6). 
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The letter referred to, if produced at the hearing, would 
have been admissible, because it related to the matters in 
issue between the parties, and was an admission against the 
interest of the defendant. 

Letters written to third persons by a party to the action 
are admissible against the writer if they relate to the mat¬ 
ters in issue. 

Cyc. of Evidence, Vol. 14, pp. 717, 718. 

Ryland vs. Heney, 130 Calif., 426, 428. 

Wefel vs. Stillman, 151 Ala., 249, 269. 

Gulliford vs. McQuillen, 75 Kan., 454, 455. 

Beecher vs. Petter, 40 Mich., 181. 

Cyc. of Evidence, Vol. 1, p. 503. 

Jones on Evidence, Sec. 269. 

In Gulliford vs. McQuillen, supra , the plaintiff was 
allowed, over objection of defendant, to introduce the tes¬ 
timony of a third person as to the contents of a lost letter, 
written by the plaintiff to such third person. 

The testimony rejected also tended to explain the circum¬ 
stances surrounding the main transaction and the conduct 
of the plaintiff in sending the money to the defendant; it 
gave the information upon which he acted and formed the 
basis of the contract into which he intended to enter. It 
gave character to his act and was in fact a part of the 
entire transaction. 

Cyc. of Evidence, Vol. 6, p. 446. 

People vs. Shea, 8 Calif., 538. 

Beaver vs. Taylor, 1 Wall., 637. 

JVigmore on Evidence, Secs. 1770, 1777 and 1789. 

The defense being that the money was a gift to the de¬ 
fendant's wife, and the plaintiff claiming it was a loan to the 
defendant to be secured by a mortgage on the latter s prop- 
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erty it becomes necessary to ascertain the intention of the 
parties to the transaction. The information upon which 
the plaintiff acted, as conveyed to him by the reading of 
defendant’s letter, would, therefore, throw some light upon 
the intention of the parties. If one of the parties intended 
to make a loan, and the other expected to receive a gift, 
then there would be no meeting of minds and consequently 
no valid contract. 

The letter being lost and the person who read it to t e 
plaintiff having died, the testimony offered was the best 
evidence the nature of the case will admit of, and is, there- 
fore, admissible. It is believed to be unnecessary that the 
party testifying as to the contents of a lost paper shall have 
read and examined the paper himself, particularly, in a case 
like the present, where it is shown that the party hearing 
the paper read could not read it himself and has done some 
unequivocal act in reliance upon the information conveyed 
to him by said reading. 

In the case of Laster vs. Blackwell, 128 Ala., 143, a wit¬ 
ness was allowed to testify as to the contents of a deed 
which had been read to her by a third person but which 
she had not herself read or inspected. The party who 
read the deed to the witness did not testify on the subject. 
The evidence was excluded by the trial court, but in the 

appellate court it was held: 

“The fact that his (witness’) knowledge is derived 
from hearing the deed read, instead of his own in¬ 
spection does not render his testimony incompetent: 
however, its weight may be affected by that circum- 

stance/’ 

In Apperson vs. Dozt'dy, 82 Va.. 776, a witness testified 
that the will in question had been read to her by a person 
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then deceased. She was allowed to state the contents of 
the will, the disposition made of the property and the de¬ 
gree of estate devised by the will. It was contended that 
this testimony was hearsay and inadmissible. The appel¬ 
late court, quoting from Morris vs. Swaney, 7 Heisk., 591, 
held: 

“ ‘There is no doubt that the knowledge of a witness 
who only hears a paper read is not of as high a char¬ 
acter as that of a witness who reads for himself, for 
the witness who hears it read can not know it is cor¬ 
rectly read to him. Still his evidence must be ad¬ 
missible ; how satisfactory it will be depends upon other 
circumstances.” * * * 

“But, for reasons already stated, we think such evi¬ 
dence is admissible where it is the best evidence the 
nature of the case will admit of.’ ” 

In Morris vs. Swaney, supra, several witnesses were al¬ 
lowed to give the contents of a will which had been read 
in their presence by others, the witnesses themselves being 
illiterate. The court held: 

“In this case, the jury were properly told that it 
must appear that the will was lost or destroyed, and 
upon this we think that the evidence of witnesses who 
heard it was competent as to its contents, unless it were 
made to appear that there was in existence better evi¬ 
dence of them; that is, a copy.” 


In Everett vs. Everett, 41 Barb. (N. Y.), 385, two wit¬ 
nesses were allowed to testify as to the contents of a will 
which had been read to them by the party who wrote it. 
The witnesses had not themselves examined or read the 
will. 

In Gyles vs. Hill, 1 Camp., 471, an examined copy of a 
will was admitted in evidence, the witness producing it 
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swore that he received it from the clerk of the office, who 
read the original while the witness examined the copy. 
Lawrence, J., said: 

“Here the original was read by the officer of the 
court, but I should have ruled the same way, had it 
been read by any other person/’ 

In view of the foregoing authorities, it is submitted that 
the testimony was competent and should have been ad¬ 
mitted, and that the judgment should be reversed. 

Samuel Herrick, 
Joseph W. Cox, 

Joseph T. Sherier, 
Counsel for Appellant. 

Leckie, Cox & Kratz, 

Of Counsel for Appellant. 
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Peter Chalvet, Appellant , 
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William D. Huston, Appellee . 


brief on behalf of appellee. 


Appellant, Peter Chalvet, sued William D. Huston, the 
appellee for money supposed to have been oane y 
Chalvet'to Mr. Huston in October, 1910. The uncontra- 
Sd evidence showed a gift from Mr, Chalvet, wtfe of 
appellant, to Mrs. Huston, wife of appel'ee. 'n ^m or 
which Mrs. Chalvet was to have a home with appeU d 
Mrs. Huston for life, as a result of winch the Court belo 

directed a verdict for the defendant. 




No Application for a Loan. 

The appellant alleges that the appellee applied to him for 
a loan of $2100.00, yet the only testimony as to any appli¬ 
cation to Mr. Chalvet by Mr. Huston for such a loan is 
the hearsay testimony of Mr. Chalvet, which was ruled out 
below, in which he says Mr. Huston wrote his wife that he 
(Huston) and his wife wanted $2100.00 to pay off their 
then mortgage, and Mrs. Chalvet told him about it. He had 
the money and the day Mrs. Chalvet left to live with Mrs. 
Huston he gave her that sum of money for that purpose. 
(R., pp. 6 and 7.) 

Appellant was asked by his counsel if Mr Huston ever 
asked him and his wife to make him a loan of money, to 
which he replied “He [Mr. Huston] never asked me any¬ 
thing, he asked my wife.” 

Appellant stated that appellee had agreed to give him a 
mortgage to secure the $2100.00, but never did it. There is 
not a word of evidence to sustain the statement that such 
an agreement was made. The only evidence that Mr. Hus¬ 
ton ever agreed to give him a mortgage for that sum was 
the statement above referred to. No letter was shown 
wherein Mr. Huston ever said he would give a mortgage 
to Mr. Chalvet; not even the contents of any lost letter has 
been offered for that purpose. 

Plaintiff says he did not even know the value of defend¬ 
ants property he was loaning on, but believed he paid 
$3000.00 for it. (R., p. 8.) 

Appellant (plaintiff below) testified the appellee never 
wrote him in regard to loaning him any money, but wrote 
his wife: he did not recollect how long before Mrs. Chalvet 
left California that the defendant had written asking to 
borrow money as witness “did not pay attention to all these 
thingsthat defendant had written more than half a dozen 
times to his wife in reference to loaning him money and 



sometimes she read him the letters and sometimes not. He 
said that Mrs. Chalvet went East because she wanted to see 
her daughter (R„ p. 8). Apparently not for the purpose 
of taking her husband’s money. 

Mr. Huston Never Received the Money. 

The following evidence shows what became of the money 
after it left the hands of Mr. Chalvet. In this connection 
we must keep in mind the fact that Mr. Huston is the per¬ 
son being sued, and not his wife, who actually received t e 
money from Mrs. Chalvet. 

Mr Chalvet says that when Mrs. Chalvet left home o 
go to her daughter he gave her the $2100.00 to pay off the 
defendant’s mortgage (R., p. 7) and take another mort¬ 
gage for the same amount to secure plaintiff. It is admitted 
that the mortgage on Huston’s house was not paid off with 
this money nor was a mortgage given to Chalvet to secure 
that sum, but on the contrary, in following April, , 

the appellee secured a loan of $1800.00 from another 
source, paying usual commission, expenses of searching 

title, etc. (R., p- 10.) r . lv#kf 

Following the money from the time Mrs Chalvet 

arrived at her daughter’s home we find when she first came 

she said she wanted to give it to Mrs. Huston as a gift and 

make her home with her (R„ p. H), her motive being that 

in childhood she had neglected Mrs. Huston, leaving her 

alone, dependent on friends and relatives when eig ye 

old, and partly to make up for what Mrs. “ ston s 

have received from her father’s estate, which M^ ChaWet 

had given Mrs. Huston’s brother and which he never pai 

Mrs. Huston (R., pp. «M1.12). But the appellee suggested 

that she wait awhile before giving the money until she 

should decide that she liked her surroundings well enough 

to stay permanently. (R., p. H.) Mrs. Chalvet had often 
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stated that she desired to make her home with her daughter, 
appellee’s wife, and had brought the $2100.00 to give Mrs. 
Huston. She said that inasmuch as she had not treated her 
daughter right when a child she intended giving her this 
money and appellee and wife agreed to give her a home as 
long as she lived or as long as she wanted to stay (R., p- 9). 

It will be observed that the appellant, in following 
this money contents himself by showing simply that the 
draft shows the name “William D. Huston ’ as the last en¬ 
dorser thereon and asks this Court to find that fact to be 
sufficient to show that Huston received the beneficial use 
of the money, whereas the uncontradicted testimony shows 
he only received it as agent, first for Mrs. Chalvet, then as 
agent for his wife. 

To establish his agency, appellee produced for the Court s 
inspection his whole series of transactions in regard to this 
money. He produced his bank books used for these ac¬ 
counts, his and his wife’s joint bank book and his wife’s 
individual bank book, and every check drawn by him on 
this fund and showed the disposition thereof, in each in¬ 
stance, which disposition by him was for and at the specific 
direction of Mrs. Chalvet. 

After Mrs. Chalvet had decided to wait awhile before 
determining definitely to stay with her daughter, she turned 
the draft and the $100.00 in question over to Mr. Huston 
to deposit for her, which he did October 22, 1910. He 
opened the account at first as “Minnie P Chalvet by Wm. 
D. Huston.’’ Later, at the request of the bank, he changed 
the account to read, “William D. Huston Agent for Minnie 
P. Chalvet” (R., p. 9). The sum of $100.00 was drawn out 
of these funds for Mrs Chalvet at various times and by 
her used (R., p. 9), and the balance was given to Mrs. 
Huston by Mrs. Chalvet. 

On page four of appellant’s brief he says “This check 
for $2000.00 [the balance above referred to] went into the 






joint bank account of Mr. and Mrs. Huston, and the money 
was used by them jointly.” This statement is misleading in 
that it does not show how it came to get in that account. 
Mr. Huston says that on the 30th day of November, 1910, 
after Mrs. Chalvet had been with defendant’s wife over five 
weeks, “at the request and upon instructions from Mrs. 
Chalvet” he “drew a check for the sum of $2000.00 payable 
to William D Huston and signed ‘William D. Huston, 
A-ent for Minnie P Chalvet’ closing out his account as 
such agent.” (R., p. 10.) This check defendant offered in 
evidence. This check was endorsed by him and given to 
Mrs. Chalvet, who then and there gave the check to Mrs. 
Huston as a gift (R., pp. 10-11) on the condition that Mrs^ 
Chalvet should have a home and support with Huston and 
wife during her life (R., p. 9). To secure this agreement 
a mortgage dated December 1, 1910, duly signed, acknowl¬ 
edged and attested before a Notary Public was given Mrs. 
Chalvet on the property in Garrett Park belonging to Hus- 

ton. (R., p- 9.) . - r 

Appellee feels that had he rested by showing a deposit 

this money as agent for Mrs. Chalvet, the Court’s action 

would have been the same as it was, and surely the Court 

would have directed a verdict had he rested by showing a 

delivery of the money by Mrs. Chalvet to Mrs. Huston and 

her testimony that she actually received it as a S'” fr °™ 

Mrs Chalvet. But he did not stop there, he showed that 

Mrs Huston then directed Mr. Huston to deposit the money 

for her in an account that was then carried in their joint 

names. (It, pp. 11-12.) The pass book was offered in 

evidence showing the deposit. Appellee then went u er 

and showed by Mrs. Huston that much of this money was 

spent by her for various personal and household necessities 

and how finally $1100.00 of this money was taken out of 

this joint account by her and placed to her individual ere i 

in the Washington Loan and Trust Company. This pass 

book was also offered in evidence. 



Thus we have followed this sum of money from the time 
it left California until almost the last traceable portion of 
it was disposed of. What more could possibly be expected 
of appellee? It must be remembered that not one of these 
facts was disputed. Chalvet’s testimony was by deposition 
and was as to what happened in California and he could not 
possibly tell what happened in Garrett Park when Mrs. 
Chalvet gave Mrs. Huston this money. It was not disputed 
by any offer of proof that she received the money. Plain¬ 
tiff below only followed the money to the bank in the first 
instance. We show its whole history and where it finally 
went. What, therefore, was to go to the jury? There was 
no disputed fact for the jury to decide. If Mrs. Huston 
received the money, they could not return a verdict against 
Mr. Huston. There w r as nothing, therefore, that the Court 
could do but direct a verdict. 

Exclusion of Evidence. 

In order to explain why he sent this money by his wife 
the appellant answered his counsel’s question as follows: 

“A. The way that come, my wife she received a 
letter by mail, and told me Will and Jennie want some 
money, they owe $2,100.00 on their place and they 
wanted to draw off that mortgage out and they give 
us a mortgage on the place; they pay that mortgage off 
and so I have the money, and the very same day my 
wife started over there I gave the money to pay, 
$2,100.00.” 

“Q. Did you see the letter?” 

“A. My wife she read it to me, I am a French man; 
can read no German.” (R., p. 6.) 

This is the only suggestion in the entire testimony of any 
application on the part of appellee for a loan. This evi¬ 
dence was manifestly inadmissible because it was purely 
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hearsay. He does not say that his wife read him the letter 
that said Will and Jennie wanted money. He says his wife 
received a letter and told him Will and Jennie wanted 
some money. It is not shown the letter read to him was 
from appellee or his wife, or by whom this letter was 
written. An examination of the authorities cited in ap¬ 
pellant’s brief to sustain the admissibility of this evidence 
discloses that none have any application to the case at bar. 

The Court below, therefore, committed no error in ruling 

out this testimony. 

Let us assume, for the sake of argument, that this is in 
evidence, and for the purposes of this case we must assume 
that what appellant says in reference to sending this money 
by his wife for Huston as a loan is true, he then constituted 
his wife his agent for that purpose. If the agent did not 
carry out his instructions and turned the money over 
to Mrs Hiuston, then his action, if any, is against Mrs. 
Huston who received the money and not against Mr. Huston 
who had the money only as Mrs Chalvet’s agent and never 

considered the money his. (R., p. 10.) 



No Proof of Amount Due. 

Furthermore, the appellant’s declaration claims the sum 
of $2100.00 “save and except the sum of $165.00 which the 
“defendant advanced to the wife of the plaintiff as traveling 
expenses and board for three months” (R., p. 2), leaving 
the amount claimed as $1,935.00, with interest. There 
is not a word of evidence in the case from appellant as to 
how much money was advanced or as to the value of the 
three months’ board. Appellant simply said he claimed the 
sum of $2100.00 less the money advanced and the value of 
three months’ board of Mrs. Chalvet. The jury had no 
evidence to guide them on this point from appellant. This 
chasm, was filled, however, when appellee proved the agree- j 
ment that he and his wife were to furnish Mrs. Chalvet a 
life or as long as she wanted to stay for the $2000.00 she 
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gave Mrs. Huston. She elected to stay only three months 
and in the absence of any other proof their agreement must 
be decisive of the question. 

It is most respectfully submitted therefore that the lower 
Court committed no error in directing a verdict and that 
judgment should be affirmed. 


Claude W. Owen, 
George C. Shinn, 
Attorneys for Appellee. 
















